ORDINANCE NO. 09-4859

AN ORDINANCE OF THE CITY OF SARASOTA, FLORIDA
AMENDING THE SARASOTA CITY CODE, CHAPTER 2,
ARTICLE V, DIVISION 2, NUISANCE ABATEMENT
BOARD, TO ESTABLISH REQUIREMENTS FOR
NOTIFICATION TO LANDLORD PROPERTY OWNERS OF
CRIMINAL ACTIVITY WHICH MAY CONSTITUTE A
PUBLIC NUISANCE OCCURRING ON THEIR PROPERTY
COUPLED WITH AN OPPORTUNITY TO ABATE THE
NUISANCE; TO REQUIRE THAT THE NUISANCE
ABATEMENT BOARD MUST MAKE FACTUAL FINDINGS
PRIOR TO ORDERING THE CLOSURE OF A PLACE OR
PREMISES ON THE BASIS OF ALLEGED NUISANCE
ACTIVITY; REPEALING ORDINANCES IN CONFLICT
HEREWITH; PROVIDING FOR THE SEVERABILITY OF
THE PARTS HEREOF; PROVIDING FOR READING BY
TITLE ONLY; AND PROVIDING FOR AN EFFECTIVE
DATE.

WHEREAS, appellate court decisions in cases involving
appeals from Orders of the City of Sarasota Nuisance Abatement
Board have established a rule that when rental property is
involved, the City must provide notice to an absentee landlord
property owner that "criminal activity that might constitute a
nuisance" is occurring on the landlord’s property; and,

WHEREAS, applicable case law has also held that when
providing such notice, the City must also afford the 1landlord
property owner "a reasonable amount of time to end the criminal
activity," (i.e. abate the nuisance) before the Nuisance
Abatement Board can take action; and,

WHEREAS, the courts have not provided guidance as to
specifically what would constitute legally sufficient notice to a
landlord of nuisance conditions on his or her property and as to
what would constitute a legally sufficient reasonable opportunity
to abate that nuisance; and,

WHEREAS, the current Nuisance Abatement Ordinance codified
in Chapter 2, Article V, Division 2 of the Code of the City of
Sarasota does not contain clear standards and procedures
concerning the notice to be given to a landlord about the
existence of a public nuisance on his or her property and the
landlord’s subsequent opportunity to abate that nuisance; and,

WHEREAS, the lack of such standards and procedures in the
City’s ordinance has created uncertainty over what constitutes
legally sufficient notice to a landlord of nuisance conditions on
his or her property and what constitutes a legally sufficient
opportunity for a landlord to abate the nuisance; and,



WHEREAS, the City Attorney has recommended that the City'’s
Nuisance Abatement Ordinance be amended to require that written
notice of conditions that might constitute a public nuisance and
opportunity to abate be given to landlords.

NOW THEREFORE, BE IT ENACTED BY THE PEQOPLE OF THE CITY OF
SARASOTA, FLORIDA:

Section 1. The Code of the City of Sarasota, Chapter 2,

Administration; Article V, Boards, Commissions and Committees,
Division 2, Nuisance Abatement, is hereby amended to provide as
follows: (Repealed text is shown in strikethreough format and new

text is shown in underline format.)

"Sec. 2-266. Created.
There 1is hereby created the nuisance abatement board,
hereinafter referred to as the "board."

Sec. 2-267. Composition; appointment; terms of office;
procedure.

The board shall consist of seven (7) members who shall be
appointed by the city commission. The membership qualifications,
appointment procedures, and terms of office of the members of the
board shall be as set forth in Division 1 of this chapter.
Initial appointments to the board shall be as follows: Three (3)
members shall be chosen: to serve for one (1) vyear; two (2)
members shall be chosen to serve for two (2) years; two (2)
members shall be chosen to serve for three (3) years. Thereafter,
all appointees to the board shall serve for a term of three (3)
years. The board shall adopt rules of procedure which shall be
subject to review and approval by the city commission.”

Sec. 2-268. Jurisdiction; definitions.
(a) The board shall hear complaints alleging that a public

nuisance, as defined hereafter, exists or existed at a



particular place or premises. The board is empowered to hold
public hearings and to declare that any place or premises is
or has been a public nuisance, which may be abated ex
continued—to—be—abated pursuant to the procedures provided
in Section 2-269. The Board shall have continuing

jurisdiction over any place or premises that is declared to

be a public nuisance for a period of one (1) vear following

such declaration.
(b) A-nuisanece—shall be deemed—to—exist or tohaveexisted

. : ] . finde ] 3 £ iy
evidence—that—a  Public nuisance shall mean any place or

premises within the city that has been used:

(1) On more than two (2) occasions within a six-month
period as the site of a violation of section 796.07,
Florida Statutes, relating to prostitution; or,

(2) On more than two (2) occasions within a six-month
period as the site of the unlawful sale, manufacture,
or cultivation of any controlled substance;

(3) On one occasion as the site of the unlawful
possession of a controlled substance, where such
possession constitutes a felony and such place or
premises have been previously used on more than one
occasion as the site of the unlawful sale, delivery,
manufacture, or cultivation of any controlled

substance;



(4) By a youth and street gang for the purpose of
conducting a pattern of youth and street gang activity
as defined by F.S. § 874.03; or

(5) On more than two (2) occasions within a six-month

period, as the site of a violation of F.S. § 812.019,

relating to dealing in stolen property.

(c) The following terms shall be defined as follows for

purposes of thig Division:

(1) Controlled substance shall have the same meaning

as stated in F.S. Sec. 893.02 and 893.138.

(2) Deferred Prosecution Agreement shall mean an

agreement between the City and a property owner in an

effort to abate a public nuisance and to avoid

prosecution before the board.

(3) Owner occupied property shall mean a place or

premises in which the property owner resides.

(4) Place or premises shall mean the land and its

appurtenances, structures and fixtures thereon, as such

land is described or contained in a deed or instrument

of convevance and recorded in the Official Records of

Sarasota County, Florida.
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(5) Property owner shall mean an owner of a place or

premises that is alleged to be a public nuisance as

defined in subsection (b) above.

(6) Recurring public nuisance shall mean an additional

occurrence of a public nuisance at a place or premises

within the one (1) vear period that the board has

continuing djurisdiction after the entryv of an Order

finding a public nuisance on such place or premises.

(7) Tenant shall mean the individual or legal entity

that rents a place or premises from a property owner.

2-269. Procedures; initiation of proceeding.
(a) The city may file and bring a formal eComplaint For

Abatement of Nuisance before the board alleging the

existence of a public nuisance as that term is defined in

section 2-268 (Hereinafter the use of the term "complainant"

shall mean the city). An informal complaint may be filed
with the city by a resident of the city or any occupant of

real property within the city who is aggrieved by an alleged

nuisance. A Complaint For Abatement of Nuisance filed with
by the city er¥ and brought by the city before the board
shall contain sufficient facts to identify the precise
nature of the alleged nuisance. The board shall provide not

less than three (3) days written notice of the hearing on

such complaint to the owner of the place or premises
cbmplained against, at the last known address of the owner.
The written notice shall be served on the owner by certified

mail, return receipt requested; by personal service through



a process server; or by hand delivery. The written notice
shall include the date, time and place of the public hearing

on the e Complaint For Abatement of Nuisance and a brief

description of the facts alleged to constitute a public
nuisance.

(b) If the place or premises alleged to be nuisance is an

owner occupied property, then there shall be a presumption

that the property owner has knowledge that illegal

activities constituting a public nuisance are occurring on

his or her property and the provisions of subsection (c)

below requiring notice to the property owner and an

opportunity to abate the nuisance shall not apply. In this

event, a Complaint for Abatement of Nuisance may be filed

with the City Auditor and Clerk and presented to the board

for hearing and determination in accordance with subsection

(a) above without prior additional notice to the property

owner.

(c) If the place or premises alleged to be a nuisance is

not owner occupied property, then there shall be no

presumption that the property owner has knowledge that any

illegal activities constituting a public nuisance are

occurring on his or her property. In this event, the

property owner shall not initially be served with a

Complaint For Abatement of Nuisance as provided in

subsection (a) above. Instead, the property owner shall be

served with an jnitjal written notice advising that criminal

activity that might constitute a public nuisance is
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occurring on his or her property. Such initial notice shall

further provide that the property owner shall have a

specified period of time to abate the alleged public

nuisance by ending the criminal activity. The period of

time given to abate the nuisance may vary depending on the

facts of the particular case, butrin no event shall be less

than sixty (60) days. Should the alleged public nuisance

continue beyond the time provided for abatement, a Complaint

For Abatement of Nuisance may be filed with the City Auditor

and Clerk and presented to the board for hearing and

determination in accordance with subsection (a) above.

(d) If an initial notice is sent to a property owner in

accordance with subsection (¢) above and none of the

requisite offenses for a public nuisance listed in Section

2-268(b) above occur on the place or premises within six (6)

months of such notice; then a second written notice of the

illegal activity allowing a minimum of sixty (60) davs to

abate the nuisance shall again be provided to the property

owner in the same manner as the initial notice before a

formal Complaint For Abatement of Nuisance mav be filed and

presented to the board.

2-270. Hearing procedures.

(a) The hearing before the board shall be a public
hearing. Formal rules of evidence shall not apply.

(b) The board shall conduct a public hearing on any e

Complaint For Abatement of Nuisance which hags been filed and

brought before it pursuant to section 2-269. The board may



hold the public hearing on a complaint although the owner of
the place or premises complained against is absent from the
hearing as long as the owner has received notice of the
hearing pursuant to subsection 2-269(a).

(c) The burden of proof at the public hearing shall be on

the eemplainant City to establish by a preponderance of the

evidence that a place or premises is a Public Nuisance, as

that term is wused defined in section 2-268, by—a

preponderance—of the evidenece and that the City has complied

with all of the requirements of Section 2-269.

(d) The order of presentation in the public hearing shall
be as follows:

(1) The complainant;

(2) Witnesses on behalf of the complainant;

(3) The owner of the place or premises;

(4) Witnesses on behalf of the owner of the place or

premises;

(5) Members of the general public in attendance at the

public hearing;

(6) Summation by the complainant;

(7) Summation by the owner of the place or premises.
(e) Testimony given at the public hearing by the
complainant, the owner of the place or premises complained
against, witnesses and members of the public shall be under
oath. The parties may cross-examine each other, any witness
or any member of the public who testifies. All evidence of a

type commonly relied upon by reasonably prudent persons in



the conduct of their affairs shall be admissible, whether or
not such evidence would be admissible in a trial in a court
of law within the state. Evidence of the general reputation
of the place or premises shall be admissible.

(£) At the conclusion of the public hearing, based on the

evidence of record and conclusions of law, the Board mavy

make a finding and declare that the place or premises has

been used as alleged in the complaint and that such place or

premises thereby constitutes a public nuisance. Before

doing so the Board must make the following factual findings:

(1) the place or premises is a public nuisance as

defined in subsection 2-268(b); and

(2) the property owner either had knowledge of the

illegal activity occurring on the propertyv before the

activity that constituted a nuisance occurred or was

notified of the illegal activity by the Sarasota Police

Department, as required by Section 2-269(c); and,

(3) that the property owner, unless directly involwved

in the illegal activit&, was given an adeguate

opportunity to abate the illeqgal activity occurring on

the property and failed to do so.

(g) Evidence of activities that occurred during the sixty

(60) day period following the notification required in

Subsection 2-269(c) or that occurred more than gix (6)

months after such notification shall not be considered by

the board in determining whether a public nuisance exists.
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Evidence obtained during these times may however be used to

prove the efforts, or lack thereof, to abate the nuisance.

(h) The nuisance shall be deemed to be abated if the board

finds by a preponderance of the evidence that the causes of

the public nuisance have been eliminated or suppressed to

such a degree that an additional predicate violation, as set

forth in the definition of public nuisance, is unlikely to

reoccur. The causes of the nuisance shall be deemed to be

eliminated or suppressed to such degree, if anv one of the

following occurs:

(1) The property owner enters into, and complies with,

a Deferred Prosecution Agreement with the Citv: or,

(2) the property owner, upon receiving notification

from the Sarasota Police Department, complies with all

requested actions deemed necessary by the Sarasota

Police Department to abate the nuisance: or,

(3) the property owner evicts any tenant who has been

identified by the Sarasota Police Department as the

cause of the nuisance.™®

2-271. Penalties.

(a) The board may declare that a place or premises is or
has been a public nuisance as defined in section 2-268; the
board may enter an order requiring the owner of such place
or premises to adopt such procedures as may be appropriate
to abate such nuisance, or to ensure its continued abatement
for one (1) year after the board finds or has found the

nuisance to be abated; the board shall enter an order which
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